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This presentation is a guideline to help you better 
understand your divorce process options 

 
This material is general information and applies only to California law. 

It is not a comprehensive review of family law or a workshop on 
how to get a divorce in California. 

Consult with the appropriate professional for individualized 
mental health, financial, or legal information. 

Nothing said in this booklet or the 
Divorce Options presentation is confidential 

This presentation is for California couples 

“Spouses” and “marriage” means legally married people and registered 
domestic partners. We also discuss unmarried couples. Solely for purposes 
of this presentation, “Divorce” means ending your relationship as a couple. 

Laws relating to same gender couples have changed dramatically. If any 
of this applies to you, it is important to seek legal advice from professionals 
with specific knowledge relevant to your circumstances. 

“Divorce:” You are ending your relationship as a couple 

What must happen to be divorced? 
You must have a Judgment. This is a legal document declaring that your 

marriage is dissolved. Typically, this includes allocating your income, debts, 
assets, and parenting responsibilities. 

For unmarried parents, a Judgment defines your parental relationship 
and establishes financial obligations and parenting responsibilities. 

How does the court determine your Judgment? 

There are two ways to get a divorce, but they are not exclusive. 
In less than 5% of family law cases, your Judgment is after a trial where 

the judge applies legal principles to your situation. 
In all other cases, you and your spouse negotiate the Judgment without a 

trial. Often couples first go to court where the judge makes some decisions 
and later, they settle other issues without the judge, often with professional 
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assistance. Some couples prepare for a trial and then settle at the courthouse. 
Some couples never see a judge and resolve all of the issues themselves. 

What must you do before the court can file your Judgment? 

Divorce, while still a legal process, has only a few absolute requirements: 
• File and serve a Petition and Summons. 
o The earliest that you can be divorced is six months and one day 

from service of the Summons. 
• Abide by the Standard Family Law Restraining Orders. 
• Complete and serve a Declaration of Disclosure. 
• Obtain a Judgment. 

Decisions included in your Judgment: 

You may need the help of a professional to answer these questions: 
• How will you share assets and debts? 
• How will you share income? 
• How will you share parenting? 
While information is available from many sources, you need to be sure that 

it is current and legally correct, that you understand the tax implications, and 
that you are doing what is best for your family. 

Why talk about Divorce Options? 

It is important to you and to your family to understand why considering 
your process options is vital. 

How you choose to divorce will affect you, your parenting, and your 
financial outcome. You want an outcome that is the best for you 
considering the family’s resources: income, assets, debts, and the value of 
continuing relationships with both family and friends. 

You may not want a relationship with your spouse now, but if you have 
children, they need their parents to have a working relationship, if at all 
possible. 
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Divorce is more than a legal process. It is a transition that 
deeply affects you, your children, and your family  

Divorce is a decision with deep emotional reactions for you, your spouse, 
your children, and, possibly, your extended family. Ask yourself: 
• How will your children view your changing relationship? 
• How will your spouse view your changing relationship? 
• How will people close to you view your changing relationship? 
You can make choices about your process and your conduct that 

influence the feelings and responses of all these people. 
People often think that divorce must be a battle in which everyone takes 

sides. Children should never be asked to take sides. One of our goals is to 
let you know that, despite the process you choose, your family and friends 
do not need to take sides. Family and friends can be supportive of you, and, 
if they choose, they can be supportive of your spouse. 

Divorce may be commonplace, but not for you 

Divorce may seem commonplace to many, but it is never commonplace 
for you. A divorce puts you, your children, and your spouse through a life 
crisis. During this time of transition, you (and your spouse) will experience 
a wide range of feelings and behaviors that may surprise, or even shock, 
you. It is hard to understand that the spouse who made the decision to 
divorce is also experiencing intense emotions. 

Intensity and duration of emotional experiences vary depending on the 
individual, and it may take one, two, or even more years to return to normal. 

The stress of the divorce can interfere with your functioning at your 
best as a parent, as a friend, and as an employee. During this time, you 
may experience 
• Difficulty thinking clearly. 
• Impaired judgment. 
• Difficulty making rational decisions. 
• Depression. 
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What to think about when choosing your Divorce Process 

Understand that the decision to divorce has legal, emotional, and 
financial consequences. What should you consider in choosing your option? 

Personal considerations 

What are your personal considerations? 
• What are your demands at work?  
• Do you have flexible scheduling to attend court dates? 
• Can you trust your spouse to be honest? 
• Do you have children? 
• What kind of a relationship do you want with your children? 
• Are any of your children disabled or do any have special needs? 
• Is your future relationship with your spouse important to you? 
• Is your spouse working? Is your spouse's schedule flexible? 
• Are you and your spouse able to make decisions together? What types? 
• Are you in a same gender relationship? How does this affect 

your separation? 
• Has there been violence in your relationship?  
• Are you able to sit in the same room with your spouse? 
• Is alcohol or drug use impacting the divorce? 
• Is either of you in a particularly challenging mental state right now? 

Financial considerations 

What are your financial considerations? 
• What is your budget for the divorce? 
• How will you finance the divorce? 
• How complicated is your financial situation? 
• Do you have a retirement plan? 
• Do you or your spouse have special ways of being paid for your work, 

such as stock options, restricted stock units, bonus plans, commission 
plans, or the like? 

• Does either spouse operate a business? 
• Same gender couples and domestic partners need special strategies to 

address particular tax and historical considerations? 
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Legal considerations 

What are your legal considerations? 
• Is filing first important to you? 
• Do you want a legal separation or a divorce? 
• Are there grounds for a nullity? 
• Do you need to consider jurisdictional (residency) issues? 
• What is your date of separation and does it matter? 
• Do you have separate property? 
• Do you have a premarital or postmarital agreement? 
• If you are in a same gender relationship, what is your legal 

relationship? Married? Domestic partnership? Something else? 
• Are you or your spouse under a restraining order? 

Unmarried parents 

Unmarried parents need to file a Petition to Establish a Parental 
Relationship. The resulting Judgment will include a determination of 
parentage, a parenting plan, and, typically, address child support. 

What are your divorce options? 

What are your Divorce Options? 
• Self-Represented / “Do-It-Yourself” 
• Traditional Representation 
• Mediation 
• Collaborative Divorce 
It is not uncommon to try more than one of these processes. You may 

start in traditional representation and / or be unrepresented and switch to 
mediation or collaborative divorce (or go the other way, if non-adversarial 
approaches don’t work). 
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Do-It-Yourself 

• Resolution is created by direct negotiation between you and your 
spouse with little or no professional assistance 

Do-It-Yourself: Advantages 

• You may feel more in control. You can design your own solution 
largely in your own time. 

• It may be less costly, unless difficulties arise. 
• A family law facilitator in your county can assist you with forms. 
• You may consult with divorce professionals. 
• Do-It-Yourself books and Internet sites are readily available. 

Do-It-Yourself: Disadvantages 

• Most “do-it-yourselfers” have a fairly simple estate. Even so, legal, 
financial, and tax complexities may exist and be unknown to you. 

• If the judge decides your matter, you lose control, you must know the 
legal rules, and you have no help arguing your case. 

• You have no professional guidance or advocacy. 
• You have no help with communication challenges. 
• Decisions may not be well informed. 
• Specific complexities may exist for same gender or unmarried couples 

that standard forms may not address, or which may be unfamiliar to 
court personnel. 
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• Traditional representation is typically the costliest process (especially if 
your matter goes to trial). 
o It may take longer; court calendars are often very congested. 
o You may have numerous court appearances before trial. 

• Traditional representation may polarize the family by creating a 
win / lose mindset. 

• Traditional representation tends to result in lawyer-driven 
negotiations; your lawyer has significant influence over your decisions 
about allocating parenting responsibility and financial resources. 

• The judge makes decisions with limited information; you lose control 
to lawyers and the court. 

• You lose control of decision-making and timing of decisions.	 	

Traditional Representation 

Traditional Representation is an adversarial process in which resolution is 
determined by application of the law regarding rights, responsibilities, and 
entitlements. 

This is the “default” process. If you and your spouse do not agree to 
another process, you must go to court for a judge to make decisions for you. 

Traditional Representation: Advantages 

• The law defines what you and your spouse get or have to give up. 
• Traditional representation has timelines with deadlines for decisions. 
• The court can compel either of you to do certain acts (produce documents, 

pay support, turn over property, grant access to children, and the like.) 
• The law provides a framework to address nearly all fact situations. The 

issues within the power of the court to resolve will be resolved. 
• The judge makes decisions, sometimes regardless of the degree of 

cooperation or objections by either of you. 
• The court can provide protective orders in situations involving coercive 

control and intimate partner violence. 
• Formal discovery, both written and oral, is available and may help you 

find hidden assets and debts. 
• Enforcement sanctions are available when either spouse fails to disclose 

information or to cooperate in settlement. 

Traditional Representation: Disadvantages 
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• Decisions made together are more likely to be kept. 
• Typically, shorter and less expensive than traditional representation. 
• Agreements made in mediation, once signed, are fully enforceable. 

	 	

Traditional Representation: Disadvantages (Cont’d) 
• The judge is limited to the applicable law. There is no room for “out of 

the box” thinking. 
• Decisions imposed by a court are more frequently violated.  
• The law does not address all situations, such as requiring a parent to 

pay for college, providing religious or moral training, or giving you 
what you may regard as “fair.”  

• Lack of cooperation may dramatically escalate financial and emotional 
costs and may interfere with the developmental needs of your children. 

• Courts may be unfamiliar with unique concerns of same gender couples: 
o Such as two dads or two moms 
o Spousal support and property settlements may not reflect the 

length of the relationship, because legal recognition has been 
different at various times. 

o Same gender couples’ rights are not identical everywhere. 
• Agreements imposed by a judge are more likely to be challenged. 

Mediation 

Resolution is determined by you and your spouse, facilitated by one or 
more neutral professionals. 

Mediation: Advantages 
• One or more neutral professionals meets with both of you at the same 

time. You have choices with regard to your neutral professionals. You 
may work only with a legal professional, or with a combination of 
financial, parenting, and legal professionals. 

• Mediation promotes interest-based decision-making. 
• Mediation is voluntary, private, and confidential. 
• You are in control of the process and the pace. 
• You can discuss and adopt options that the law could not order. 
• You and your spouse control the outcome, rather than a judge or 

arbitrator, making decisions for you. 
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Mediation: Advantages (Cont’d) 
• Both of you are expected to negotiate in good faith. 
• Mediation may involve advice from various professionals, particularly 

your own consulting lawyer, aligned with your interests. 
• Mediation may include child specialists and financial specialists. 
• The mediator usually writes up agreements from a neutral perspective, 

generally for review by your consulting lawyers, prior to signature. 
• The mediator 
o Facilitates agreement and identifies differences. 
o Provides a structure for gathering information. 
o Provides a structure for creating solutions. 
o May educate about general aspects of parenting, law, and finances. 

Mediation: Disadvantages 

• A mediator does not represent or advocate for either person. 
• A mediator may not be able to fully balance each person’s ability to 

negotiate in his or her respective interests. 
• A mediator is not a decision-maker. 
• You may not be comfortable in the same room with your spouse. 
• Each of you must depend on your individual capacity to negotiate; 

other people are rarely with you while negotiating. 
• Mediation is not appropriate in the presence of coercive controlling 

behavior and intimate partner violence. 
• In mediation, no one can: 
o compel a party to make decisions. 
o compel a person to keep commitments. 
o compel a person to meet deadlines or complete tasks. 

• Unless there is a commitment to cooperate, mediation may not be the 
best solution, although a mediator can often encourage cooperation. 
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Collaborative Practice 

Resolution is determined by you and your spouse, supported by a team 
of legal, financial, and mental health professionals. 

Collaborative Practice: Description 

• You work with a team of divorce professionals specifically trained in 
collaborative negotiation to resolve the important questions that must 
be addressed. 

• Your collaborative team: 
o You each have your own lawyer who is specially trained in 

collaboration and represents your interests. 
o You jointly have a neutral financial specialist who gathers and 

organizes your financial information in a manner that you can 
understand and helps you consider the potential impact of your 
financial decisions. 

o You each have a coach who assists you with communication, 
managing emotions, and designing a parenting plan. 

o If children are involved, a child specialist acts as “a voice for your 
children” and educates and consults with you throughout the 
process about the impact of divorce on children. 

 ̈ (Coaches and child specialists are licensed mental health professionals) 
o Other professionals may be involved, for example: 

¨ Real estate consultant ¨ Career planner 
¨ Business evaluator ¨ Special needs resources 

• You sign an agreement up front that the professionals will not to go 
to court (the “disqualification agreement”). 
o The team resigns if you go to a third-party decision-maker, whether 

judge or arbitrator. 
o This agreement reinforces the commitment to collaboration. 

• Participants commit to 
o Act with integrity. 
o Correct mistakes, even when to your possible disadvantage. 
o Treat each other with respect. 
o Disclose material information openly and fully: requested or not. 
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Collaborative Practice: Advantages 

• Team expertise allows efficient task allocation to the team member 
with specialized skills. Services are rendered more efficiently and 
professionally with an overall reduction in cost. 

• Your focus is on effective skills to promote and foster positive co-
parenting and continuing relationships with family and friends. 

• Promotes customized, interest-based agreements. 
• You and your spouse have control as you develop the options for 

your family. 
• The financial specialist prepares the financial disclosure documents 

for both of you, thus avoiding significant duplication and expense. 
• Interdisciplinary teams enhance the likelihood of reaching your 

highest goals for your family and for yourself. 
• You are more likely to find “win-win” solutions. 
• Collaboration is an excellent way to protect the interests of same 

gender couples and unmarried parents: 
o Courts may be inexperienced with your circumstances. 
o The law continues to evolve, so it is essential that same gender 

couples consult with legal professionals to get current advice. 

Collaborative Practice: Disadvantages 

• Your upfront cost may seem high as you retain a number of 
professionals at the start of the process; having multiple 
professionals may feel expensive at a time when you may be 
financially strapped. 

• Scheduling meetings with multiple participants may be challenging. 
• May not be appropriate when intimate partner violence / coercive 

control is present. 
• In collaboration, no one can: 
o compel a party to make decisions. 
o compel a person to keep commitments. 
o compel a person to meet deadlines or complete tasks. 

• The disqualification agreement means that the professionals will not 
work with you in an adversarial proceeding involving your spouse. 

• You may have added costs, if you transition from Collaborative 
Practice. 



 
Divorce Options 4.0 Guest Handout Page 13 

	 	

Where we’ve been 

Once the decision is made to divorce, the most important decision you 
will make is about the process you will use to reach resolution. 

There are four basic divorce options: Self-Representation (Do-It-
Yourself), Mediation, Collaboration, or Traditional Representation. Each 
has advantages and disadvantages and addresses your and your family’s 
needs in different ways. 

Which process may work best for you? 

From among your options of Do-It-Yourself, Traditional Representation, 
Mediation, and Collaboration, what process do you believe may work best for 
you and your family? Why is this the best option for you? Even if you start in 
an adversarial process, non-adversarial options remain available. 

Points to consider when comparing processes: 
• Intimate partner violence or other coercive controlling behavior in 

your relationship 
• Your ability to make decisions 
• Control over decision-making by both you and your spouse 
• Both you and your spouse must agree to use any process other 

than litigation 
• Gathering and organizing the information you need 
• Designing an appropriate parenting plan for your children 
• Negotiating for what you need 

Keep your commitments 

Keeping your commitments helps to build mutual trust and, in the long 
run, will save you money and avoid emotionally draining conflict. If you say 
you will pay a bill, pay it. If you say you will pick up the kids at 5:30, pick 
them up on time. 

Protect your children from conflict 

• Speak well of the other parent in front of the children. Be respectful. 
• Don’t ask the children to deliver messages to the other parent. 
• When children are not in the middle of the conflict, they are resilient 

and can recover from the divorce trauma more readily. 
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“Keep calm and carry on” 

• Don’t make any changes in your financial picture without agreement. 
• Don’t panic. 
• This is an excellent time to learn about your financial situation. 
Should you consider working with a financial person with special training 

in divorce matters? 

Observe the “Standard Family Law Restraining Orders” 

The Standard Family Law Restraining Orders (SFLROs) are 
automatically issued with every Petition. The SFLROs provide that: 
• Neither party can remove a child from California without 

prior written consent of the other party. Neither party can obtain a 
new or duplicate passport without the consent of the other party. 

• Neither party may transfer, encumber, hypothecate, conceal, or in 
any way dispose of any property, real or personal, whether 
community, quasi-community or separate, without the written 
consent of the other party or an order of the court. 

• Neither party can cash, borrow against, cancel, transfer, dispose of, 
or change the beneficiaries of any insurance or other 
coverage, including life, health, automobile, and disability, 
held for the benefit of the parties and their minor children 
[emphasis added]. 

• Neither party can create a non-probate transfer or modify a non-
probate transfer in a manner that affects the disposition of property 
subject to the transfer, without the written consent of the other party 
or an order of the court. 

• Before revocation of a non-probate transfer can take effect or a right 
of survivorship can be eliminated, notice of the change must be served 
on the other party. 

Remember 
You Have 
Choices 

After your decision to divorce, your most 
important decision is your choice of process. 
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Your Divorce Has Emotional, 
Legal, and Financial Aspects 

Managing your emotions is critical 
Emotions can’t be denied, but they can be managed. Unmanaged 

emotions often lead to protracted bitter fights that waste financial and 
emotional resources and prolong the process. 

Loss of a relationship can have the emotional impact of a death. 
Normal reactions to a traumatic life event include: 
• “Fight, flight, freeze, feign” mechanism. 
• Fear and anxiety. 
• Physiological reactions, such as increased heart rate / adrenaline. 
• Limited or no ability to take in new information. 
• Vulnerability to falling back into old habits. 
• Inability to look intelligently at the facts of your current situation 

or to weigh the best choices for your future. 
• Decision-making is difficult when emotions are intense. 
o Intense emotions may: 

t Make it difficult to take in more balanced information. 
t Make it difficult to maintain perspective. 
t Make it difficult to consider realistic alternatives to 

resolve problems. 
t Cause you to feel you have no right to ask for what you need. 
t Cause you to negotiate unbalanced, unrealistic, and 

imprudent settlements you later regret. 
t Transform into blame or anger. 

Take care of yourself 

The healthier you are, the healthier your children will be. 
• Get enough sleep, eat well, and exercise. 
• Develop new friends and interests. 
• Take time to get the support you need to manage strong emotions. 
• Gain clarity about your genuine beliefs about your family’s best 

interest in order to take in information that will help you see 
possibilities and make the best decisions possible. 

• Talk with a mental health professional about your life transitions. 
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Building better communication is important 

Effective co-parenting requires new skills. If your communication 
wasn’t effective during your marriage, it won’t be now, without help. 
Coaching and / or co-parenting classes can help. 

Financial aspects of divorce 

The allocation of income, assets, and debts is a significant part of 
your divorce process. 
• It is not uncommon for one spouse to be the financial manager 

during the marriage. 
• If you have not been the financial manager in your family, you will 

need to develop an understanding of your family’s financial picture. 
• If you are the financial manager in your family, the sooner you 

and your spouse develop an understanding of your family’s 
financial picture, the less you will spend on your divorce. 

• Consider your temporary financial situation; for instance, how 
will bills be paid? 

Declaration of Disclosure 

You are required to exchange Declarations of Disclosure: 
• Preliminary and Final (Final may be waived) 
• Income & Expense Declaration 
• Schedule of Assets & Debts 
• Income tax returns for the last two years 
• Documentation 
Failure to fully disclose may have drastic consequences. 

Property Questions 

To decide how to allocate your property (assets and debts), you will 
need to identify the property, determine its “character,” and estimate 
its value. Start gathering financial information such as tax returns, 
recent pay stubs, account statements, deeds, “pink slips,” and the like. 
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• Tax returns (your current tax 
return, with its schedules, is a 
good starting point to identify 
assets and some debts): 

Form 1040, Schedules: 
A: Itemized Deductions 
B: Interest & Dividends 
C: Profit / Loss from Business 
D: Capital Gains / Losses 
E: Supplemental Income & 

Loss (rents, business income) 
1: Add’l Income / Adjustments 
2: Tax 
3: Nonrefundable Credits 
4: Other Taxes 
5: Other Payments & 

Refundable Credits 
Corporate / partnership tax 

returns / Forms K-1 
Current & 2 prior year’s returns 

• Financial accounts: 
Bank (joint & separate) 
Brokerage (joint & separate) 
Private investments 
Equity Compensation (RSUs, 

Options - vested & unvested) 
Notes receivable 
Life insurance contracts 

• Retirement accounts: 
401(k) / (SEP-)IRA 
Pensions Annuit(ies) 
Nonqualified Deferred 

Compensation Plan 
Supplemental Executive 

Retirement Plan (SERP) 
• Real Estate 

Residence 
Vacation / Timeshares 
Residential / commercial rentals 

• Business interests: 
Partnerships LLC-LLP-S Corp 
C Corporation 
Sole proprietorships 

• Other assets: 
Airplanes / cars / boats / RVs / 

motorcycles / toys 
Furniture & fixtures (garage 

sale values) 
Artwork 
Jewelry (the engagement ring 

belongs to the recipient) 
Coin collections 
Safe deposit box(as) 
Anything else 

• Debts (Each can get his/her own 
credit report with an internet 
search for “free credit report.” 
Only get yours. This will identify 
debts and credit card accounts:) 

Mortgages 
Deeds of Trust 
Monthly Loan Statements 
Lines of Credit / HELOCs 
Student loans 
Notes payable 
401(k) loans 
Timeshare loans 
Credit cards 
Auto loans 
Boat loans 
RV loans 
Business loans 
Liens 
Personal loans 
Back taxes 
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Property characterization 

You are not required to characterize all, or any, of your property. 
Characterization may not matter, if you agree to treat it differently. 
Basically, the law provides certain characterizations: 
• Community property: property acquired during the marriage 
• Separate property: property acquired before or after the marriage 

or during the marriage by gift or inheritance 
• Quasi-community property: property acquired during the 

marriage in another state or country that would have been treated 
as community property if it had been acquired in California 

• Mixed property: 
Both community property and separate property commingled 

with respect to an asset. For instance: 
o Separate property funds used as down payment on 

marital residence. 
o Community property payments on a separate property debt. 

• Date of separation: the date on which it has been communicated 
to the other spouse that the marriage is irrevocably over. It may 
require a physical act to show separation, for instance, separate 
quarters, moving out, or the like. This is a complex area of the 
law. If you have any question about your date of separation, you 
should consult a knowledgeable lawyer. 
o As of the date of separation, the community period ends; 

earnings become separate earnings, and new debts are the 
separate debts of the person incurring them 

For same gender couples the years 2001, 2005, 2008, and 2013 may 
carry special significance as they relate to your date of marriage 
and should be discussed with a lawyer well versed in your particular 
circumstances. 
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Property valuation 

Property may have to be professionally valued. However, it can be 
valued in any way that you and your spouse both find acceptable, such as: 
• Personal opinions 
• Expert appraisal: 
o Real estate appraiser 
o Real estate broker 
o Pension actuary 
o Business valuator 

• Published reports: 
o Stock quotes 

• Kelley Blue Book (private party value). 

Property division 
Transfer of property in divorce: 
• The general rule for married couples (whether straight or gay) is 

that there is no gain or loss recognized upon the transfer of 
property between married persons or as a result of a divorce. 
o Qualification requirements: 

§ All marital asset transfers must be incident to divorce. 
§ Timing is important. 

• This is an evolving area of law with regard to same gender couples 
and may require more detailed planning and cooperation. 
Different federal tax rules may apply to same gender couples, 
because federal law does not fully recognize their domestic 
partnership. 

• Retirement assets, such as 401(k) plans, IRAs, SEP-IRAs, 
deferred compensation plans, pension plans, and the like are 
treated differently from other assets and debts because they 
receive special tax treatment. Do not transfer, withdraw, sell, or 
otherwise do anything with these accounts without discussing it 
with a knowledgeable legal or financial professional. 
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Assets Not Equal 
• Example 1: 

Swapping a $50,000 interest in a joint savings account is not 
the same as receiving a $50,000 interest in a 401(k) plan: 
o There will be no tax consequences to withdrawing money 

from the savings account. 
o There will be current tax consequences of withdrawing 

money from the 401(k) plan: you will pay ordinary income 
taxes on the amount withdrawn and, depending on the 
circumstances, you will pay a 10% penalty. 

• Example 2: 
Swapping the family residence with $100,000 of equity 

(current fair market value minus mortgage and similar debt) with 
a stock account with a $100,000 capital gain (current fair market 
value of the stock minus the cost to buy the stock): 
o Capital gain of $100,000 is not taxable because up to 

$250,000 of capital gain is excluded from the capital gains tax. 
o  Cash available = $100k. 
o Stock with a cost of $100k is sold for $200k. Gain of $100k 

is taxed at 24.3% or $24.3k. 
o Cash available = $75.7k. 
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Cash Flow 

Budgets are critical components of support discussions in non-
adversarial cases. Often, strong feelings emerge when property and 
income allocation are discussed. 
• Income (very broadly defined): 
o Salary / wages / self-employment income 
o Bonuses / perks / deferred compensation 
o Rental income / partnerships / S Corps / LLCs; 
o Trust / investment income 

• Spending: 
o Most couples do not have a clear picture of their 

monthly spending 
o Spending frequently exceeds income 
o Primary reasons for increasing debt include credit cards 

and HELOCs 

Allocation of income between households 
Spousal support: 
• Temporary spousal support orders based on spousal support 

guidelines come from the court’s attempt to maintain the current 
financial situation until more information is available. 

• Long-term spousal support: order after trial 
o Courts must use Family Code section 4320 factors: 

§ Standard of living during marriage. 
§ Duration of marriage; Short term vs. long term (±10 years.) 

¨ Shorter than 10 years: the court presumes that the 
supported party will be self-supporting within a 
reasonable time; usually half the length of the marriage. 
The presumption may be rebutted if the court finds facts 
indicating that spousal support should be extended 
further or ended sooner. 

¨ Longer than 10 years: the court typically keeps jurisdiction. 
¨ Spousal support may be ended by agreement. 
¨ There are different concerns for same gender couples, 

because, before 2000, they could not register their 
domestic partnership. The 2013 US Supreme Court 
decisions affect tax treatment. 
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§ Earning capacity 
§ Health 
§ Education 
§ Needs of parties 
§ Age of parties 
§ Balance of hardships 
§ Tax consequences 

t For same gender couples, there may be different tax 
treatments if they were not married, or if they negotiated 
their divorce before the June 2013 US Supreme 
Court decision. 

§ Intimate partner violence 
§ Other factors that the court feels are appropriate 

Allocation of income for the family’s best interest 
What are the optimal solutions for the well-being of your 
post-divorce family? 
• What are your children's needs? 
o Education, tutoring, sports, music, art; special education. 

• If you and your spouse do not agree about spending priorities, the 
court will make a decision for you. 

Child support 

• Determine who the legal parents are. 
• Payment is not taxable to the recipient or deductible by the payor. 
• State policy: Create an environment in which the children’s 

experiences are similar in each household. (Cheap hamburger in 
one house, steak in the other is not OK.) 

• What is the optimal allocation of financial resources for the direct 
benefit of the children? 
o The parents set spending priorities. 

• Child support is always modifiable based on a change in 
circumstances such as income, deductions, or parenting schedule. 
o If you cannot agree about allocating income for your children, 

the judge will use statewide guidelines that must be used in 
setting child support. The purpose is to provide uniformity in 
support orders for families with similar circumstances. 
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• Absent agreement, a mathematical formula is used by different 
software programs (DissoMaster / Xspouse). Variables include: 
o Timeshare: based on hours spent with the children 
o Filing status: for example, head of household, single, married 
o Income: essentially the same as income discussed with spousal 

support 
o Income tax deductions: such as real estate taxes, mortgage 

interest, health insurance, union dues, mandatory retirement 
contributions, and the like 

• Items in addition to child support (“Add-Ons”): 
o Mandatory Add-Ons: 

§ Child care: to permit parents to work or to get the education 
or training needed to get work 

§ Unreimbursed medical expenses: typically, split 50/50, but 
the court may order a different split if there is a big 
difference in income 

o Discretionary Add-Ons: 
§ Extracurricular activities 
§ Travel expenses 
§ Private school tuition 

• There can be complications where the payor is self-employed. 
• Enforcement mechanisms: 
o Wage assignment 
o Support amount withheld by employer and paid to state and 

state pays the parent 
o Driver’s license suspension 
o Seizure of tax refunds 
o Liens on assets such as a bank account or your home 

Continues until your child is 18 (or 19, if still in high school). 
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Tax consequences of spousal support 

For federal income taxes, spousal support is NOT deductible. 
 

Spousal support is deductible but MUST be paid pursuant to a 
written agreement or court order and applies only to payments 
made after the writing is signed or court order is made. 
• Spousal support is taxable to the recipient. 
• Spousal support ends upon the death of the recipient. 
• If you are registered domestic partners, check with a 

knowledgeable professional about the current tax treatment. 

Income tax filing status 

Income tax filing status: 
• If the divorce is final by December 31st, filing choices are: 
o Single 
o Head of household: 

§ Qualifying child lived with the taxpayer for more than one-
half of the tax year. 

§ Spouse did not live with the taxpayer during the last six 
months of the tax year. 

• If the divorce is not final by December 31st, filing choices are: 
o Married, filing jointly 
o Married, filing separately 
o Head of household, if you qualify 

• This date may not have the same significance for same 
gender domestic partners. 

Social Security 

If you were married for at least 10 years (measured from the date of 
marriage to the date of divorce), you can elect to receive the greater of: 

An amount equal to 50% of your former spouse’s benefit OR 
100% of your own benefit. 

Claiming an amount equal to 50% of your former spouse’s benefit 
will not decrease your former spouse’s benefit. 

Check for current treatment with regard to all same gender couples. 
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Consider other statutes 

• Uniform Parentage Act (applies to establishing 
parental relationship) 

• Domestic Violence Prevention Act 
If domestic violence is proven, the court may order 
o Personal conduct orders. 
o Stay-away orders. 
o Move-out orders. 
o Custody, visitation and child support. 
o Spousal support. 
o Record unlawful communications. 
o Property control. 
o Debt payment. 
o Property restraint. 
o Attorney fees and costs. 
o Batterers intervention program. 
o Guns or firearms to be turned over to the police or sold. 
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“Parent” is a legal status 

“Parent” is gender neutral and may be one or more of the following: 
• the person giving birth (except in some surrogacy and same 

gender situations.) 
• Married to the other parent at time of birth. 
• Named on birth certificate (not always determinative). 
• Took baby into their home and held baby out as their own; 
• May include legal parenting status by intention. 
o A same gender situation is even more complicated. Legal 

factors include status of marriage or domestic partnership at 
birth, location of birth, and completion of legal proceedings, 
such as adoption. 

• A key psychological consideration is whether the adults have the 
emotional status of parents from the children’s point of view. 
o There may be more than two legal or psychological parents. 

• Adoption: 
Has a stepparent adopted the child? (Paradoxically, divorce can 

be a time to complete legal adoption so that the children’s legal 
parents are the same as the psychological parents.) 

• Once you are a parent, general California policy provides: 
o Both parents share the right and responsibility to make 

decisions relating to the health, education, and welfare of each 
child (legal custody.) 

o Each parent shall have frequent and continuing time with 
each child (physical custody), which involves legal rights 
and obligations, according to the best interests of the child. 

o A parent may argue the terms of that contact based on the 
other parent’s actions, and the like, but may not argue that the 
other parent is NOT a parent. 

o Psychologically, parents are the adult(s) with whom the children 
have the strongest, most secure, and affectionate attachment. 

• Non-parents have limited or no rights in most instances. 
o Grandparents’ right to time with their grandchildren is 

through the parent. 
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Resolving disputes about children 

Either you, as parents, will make decisions about your children or 
the judge will make decisions about your children. 
• If the judge is to decide, you must participate in custody mediation. 
o Each county provides limited custody mediation through 

Family Court Services at no cost and without regard to the 
parents’ choice of settlement process. 
§ The mediator is a licensed mental health professional who 

has limited time to work with the family. 
§ In some counties, a mediator may make recommendations 

to the judge as to what the mediator believes is in the best 
interest of the children when the parents don’t agree. 

§ In other counties, the mediator makes no recommendations. 
o A private custody mediator is retained by the parents at their 

expense and can usually see parents sooner and spend more 
time with the family. 

• If mediation is unsuccessful in contested cases, you pay for formal 
custody evaluations. 

Crafting the parenting plan 

The parenting plan will help you co-parent your children: 
• Day-to-day schedule: when the children will be with each of you, 

and how they will get from one home to the other 
• Holiday and vacation schedule 
• How to choose, support, and pay for extracurricular activities 
• Clear agreement about children’s things: clothing, toys, and the like 
• How you will communicate with each other: regular communication 

between parents is essential to the well-being of the children 
• Travel arrangements: agreements you will make with each other 
• Clear agreement regarding medical treatment: 
o Who the medical providers are 
o Who makes and takes them to their appointments 
o How expenses will be paid 
o Emergency plans 

• How you will resolve disagreements. 
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Telling the children 

• How you tell the children lays the foundation for how they will 
deal with your divorce. 

• Children remember how they were told about the divorce. 
• Plan with your spouse the timing of when to tell the children 

(before separation is best). 
• Plan what you will tell them: 
o Parents do not divorce or divide the children. 
o Agree on the basic facts. 
o Both parents should take responsibility. 
o Neither parent should be portrayed as good or bad. 
o Avoid giving contradictory information. 
o There may be questions that are not yet answered. 

• Work to make the explanation non-blaming. 
• Both parents should be present unless there is a restraining order 

or either parent is unable to manage his or her anger, sadness, or 
other strong emotion. 
o Meet together with all the children including infants / toddlers. 

• How you tell your children models how you 
o Discuss difficult topics. 
o Manage difficult emotions. 
o Solve problems. 
o Plan for the future. 
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What children want to know 

• Their parents are not divorcing them. 
• Both parents love them. 
• What will stay the same. 
• What will change. 
• How often they will be spending time with each parent. 
• You won’t make promises you may not be able to keep. 
• If you actually know: 

o Where each parent will be living. 
o Where they will be living, going to school. 

• Keep the conversation age-appropriate. 
• Genuine attempts have been made to preserve the marriage. 
• They did not cause the divorce or conflict. 
• There is nothing they can do to prevent the divorce or to get you 

back together. 
• Both parents have made the decision to divorce. 
• You will both continue to be their parents. 
• They do not need to take care of mom or dad, they just need to 

be kids. 
• They will continue to have a close relationship with each of you. 
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Protecting Your Children 

Divorce is difficult for children, even adult children. 
The good news is that children can be resilient after divorce. The 

important ingredient in their resiliency is absence of conflict. 
More children of divorce get mental health services and have 

behavioral problems when they are involved in or are exposed to the 
conflict between their parents. 

A positive relationship with both parents is emotionally beneficial 
for children in their own current and future relationships. 
• Keep the children out of the middle. 
• Do not use them as go-betweens or messengers. 
• Learn to share parenting responsibilities with the other parent. 
• Prioritize what will work best for your children. 
• Do not say negative things about the other parent. 
• Do not discuss money matters with your children. 
• Do not use a child as your confidante, even an adult child. 
• Seek the support you need from family and friends, or a 

counselor, not from your children. 
• Protect the children from the conflict. 
• Preserve a manageable co-parenting relationship. 
• Learn to make decisions based on what will work best for 

your children. 
• Do not talk to the children about specifics or the financial impact 

on them. 
• Use “The Divorce Rules” handout. 
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Remember: Three major steps to the 
divorce process 

• You must file and serve a Petition and Summons. 
• You must exchange the Declarations of Disclosures. 
• A judge will make the decisions on all matters that you cannot 

resolve between yourselves, so that a Judgment can be entered. 

Remember: The Standard Family Law 
Restraining Orders 
• The Standard Family Law Restraining Orders: 
o Prohibit either party from removing a child from California 

without the prior written consent of the other party. Neither 
party can obtain a new or duplicate passport without the 
consent of the other party. 

o Restrain both parties from transferring, encumbering, 
hypothecating, concealing, or in any way disposing of any 
property, real or personal, whether community, quasi-
community or separate, without the written consent of the other 
party or an order of the court. 

o Restrain both parties from cashing, borrowing against, 
canceling, transferring, disposing of, or changing the 
beneficiaries of any insurance or other coverage, including life, 
health, automobile, and disability, held for the benefit of the 
parties and their minor children. 

o Restrain both parties from creating a non-probate transfer or 
modifying a non-probate transfer in a manner that affects the 
disposition of property subject to the transfer, without the 
written consent of the other party or an order of the court. 

o Require notice of the change to be served on the other party 
before revocation of a non-probate transfer can take effect or a 
right of survivorship can be eliminated. 
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Remember: You have choices! 

After the decision to divorce, your most important 
decision is HOW you will divorce 
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DIVORCE RULES 
 

Dear Mom and Dad, I’m just a kid, so please … 

1. Do not talk badly about my other parent. 
(This makes me feel torn apart! It also makes me feel bad about myself!) 

2. Do not talk about my other parent’s friends or relatives. 
(Let me care for someone, even if you don’t.) 

3. Do not talk about the divorce or other grown-up stuff. 
(This makes me feel sick. Please leave me out of it!) 

4. Do not talk about child support. 
(This makes me feel guilty or like I’m a possession instead of your kid.) 

5. Do not make me feel bad when I enjoy time with my other parent. 
(This makes me afraid to tell you things.) 

6. Do not block my visits or prevent me from speaking to my other parent on the phone. 
(This makes me very upset.) 

7. Do not interrupt my time with my other parent by calling too much or  
by planning my activities during our time together. 

8. Do not argue in front of me or on the phone when I can hear you! 
(This just turns my stomach inside out.) 

9. Do not ask me to spy for you when I am at my other parent’s home. 
(This makes me feel disloyal and dishonest.) 

10. Do not ask me to keep secrets from my other parent. 
(Secrets make me feel anxious.) 

11. Do not ask me questions about my other parent’s life or about our time together. 
(This makes me feel uncomfortable. So just let me tell you.) 

12. Do not give me verbal messages to deliver to my other parent. 
(I end up feeling anxious about their reaction. So please just call them,  
leave them a message at work, or send them an email.) 

13. Do not send written messages with me or place them in my bag. 
(This also makes me uncomfortable.) 

14. Do not blame my other parent for the divorce or for things that go wrong in your life. 
(This really feels terrible! I end up wanting to defend them from your attack.  
Sometimes it makes me feel sorry for you and that makes me want to protect you. 
I just want to be a kid, so please, please … stop putting me in the middle!) 

15. Do not treat me like an adult. Please find a friend or a therapist to talk to. 
(It causes way too much stress for me.) 

16. Do not ignore my other parent or sit on opposite sides of the room during my school or sports activities. 
(This makes me very sad and embarrassed. Please act like parents and be friendly, 
even if it is just for me.) 

17. Do let me take items to my other home as long as I can carry them back and forth. 
(Otherwise it feels like you are treating me as a possession.) 

18. Do not use guilt to pressure me to love you more and do not ask me where I want to live. 
19. Do realize that I have two homes, not just one. I’d also really appreciate it if you would let my other parent come into our 

house every now and then, because it’s my home, too! 
(It doesn’t matter how much time I spend there.) 

20. Do let me love both of you and see each of you as much as possible! Be flexible even when it is not part of our regular 
schedule. 

THANKS, your loving child, XXXX OOOO 
 
©1997 Boyan & Termini, ©2009 Cooperative Parenting Institute [Slightly edited]  
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NOTES 
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